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g reremet a1 FH Td gdl Name & Address
1. Appellant

M/s Kanubhai Vithaldas Patel,
5, Suvas Bungalow, New C G Road,
Chandkheda, Ahmedabad-382424

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VIl, Ahmedabad
North , 4" Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

oY wfdd 3w order gy B Srdtly vy WwRal B N 98 3W ey @ ufy weiRefa
ATy garg wy werH e @ adiet ur yFderr e UNKeL W Weball ® |

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

ARA ERPR B GAUETT 3IEd
Revision application to Government of India :

() By e Yed AWM, 1994 @ GRT ST A @AY Y AR B AR e
ORI Bl SU-YRT & Yo WRegw @ ofedta yrderor s sl wfer, WiRe @R, [T
ey, R R, el d{ilie, Shas @ an, wdee w1l g Ree @ 110001 BT T ST
fay |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

() ul ure &) g & e oig Qe B SR A R AveR U1 A R
a7 Rl ISR A geR WUSIIR A Arel o S gy Ant ¥, ARl wuenIR ar wusR # A
gg Rl wra 1 ur fua) dugnime F & e @) ufds @ <R g8 8|

(ii) In case of any loss of goods where the loss occur in transit from a fabtory to a
ehouse or to another factory or from one warehouse to another during the course of
essing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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dig @ arge F ws @ owde A i me urodn we @ RIfyfor ¥ Sudit Y&p e AT TR
ST Yo @ Rde & MHI T Gl wRd b arel BRI g A g F fraifee €1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisabie material used in the manufacture of the goods
which are exported fo any country or territory outside India.

afd e @ g R A ARG @ dTEy (A Ur e o) frafa fsar e Are €1

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. :

SiftnT SaurET o) SRUrEd ged @ ofaE B g S sy BRe W Bl T & iR U omew S g
yr v Prow @ gerle argd, adia & g oIk @ W TR AT e ¥ foca Hfafaa (9.2) 1998
el 109 gRT Frgaa . WY 8|

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

Sy wane Y @) Framed, 201 @ Pan o @ sfrfa Rl goa den su-g i el
e i ORa andw B af s AR e O Qe B fieR e v sl e @l
Yl ofidl @ e ofsa aled fhar GE wiRe ) eud Wy wiEr 5. B e @ SREGEGIN]
355 11 Freifa B $ YT § uq & el KR8 AT a1 aftr ol g AR |

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. .

RRISH andaa @ ey ST WAt T TH WY BUd A S P B T WY 200/~ W TIF
& I SR e Werr Vo G WRE e 8 1000/~ B W AR BT S

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

A b, BT BTG YR U e’ ddiela it & o arfid—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

Sy wereT Y SRR, 1044 @) A 35— /355 W Sfera—
Under Section 35B/ 35E of CEA, 1944 an appeal lieé io :-

SeafiRa uRese 2 (1) & 3 TAN AGUR @ Aeirar @ e, s & arTer H A ge,
Sy geurew god yd Aarav ey i (Rt FH afdam &y AT,
argiaaTa 1 27 FIE, TEHTE HI |, SfeRdl ,[TRURANR, SEHATEE ~380004 .

To the west reéional bench of Customs, Excise & Service Tax Appellate Tribunal

(CESTAT) at 2" fioor. Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate,Tribunal shall be flled in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should.be accompanied by a fee of
Rs.1.000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) R gu amdwm A &F gat S B EHAY BT § a1 S el ey & A Wi B e
Sudaa @ @ Rear @A @Ry w0 ey & EW ge o R foran & orl @ awm @ faw
iRy arfieNy =TafreRyl B U Afia o1 SR WRER P P A BT S € |

In case of thé order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As

the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4)  arrEy yes AR 1970 T WeNRW @ oryfi—1 & oftvia FuiRa feu sraR Sw
e A1 He ARy yeRefy frofag mifte & sy 7 § ulde @ T Ul ® wes0 U
o 1 AT Yo fCehe oM BIFT AR | _ '

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-l item of the court fee Act, 1975 as amended.

(5) g1 3R Wl wwel @ o B e el @) ok ol euH sl fear Srar & S
A ged, BTy wgd Yoo yd FaeR adiella RmfteRer (@raifaf) Frm, qes2 §
iR 8

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. :

(7) v ges, delY waed Yo ¢ AR odlely =maifever (RReR), @ uft ediel @
uHe H Hde HiT (Demand) T _Ei@ (Penalty) BT 10% fj@f Gﬂ:ﬂ BT Hfanf %IW,

IBGERE Uj'ﬁﬂ?ﬂ 10 B CRELY 2 |(Section 35 F of the Central Excise Act, 1944, Section 83 &
O A Section 86 of the Finance Act, 1994)

FE IS Yob AR TP F 3, WA G "dheied &1 I (Duty Demanded) -
(i) © (Section) WS 11D & aga Faffea af;
(i) o e S9de wise B Ay,
(i) e Piyc Fawi % fram 6 F aga w IR,

s %gqefa?'ﬁﬁdam'ﬁ@'@érmaﬁmﬁ,srtﬂ?r'a'r@am&fmtﬁmﬁw
’ meT'). .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before

CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) ’

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) - amount determined under Section 11 D; '
(i) amount of erroneous Cenvat Credit taken;
. (i)  amount payable under Rule 6 of the Cenvat Credit Rules.
7 md F ufdy andver TfRiesRor & wHeT STET Y ST Y A1 que faaniad g« |t forg e yew
DY YT T SN et e qus T B 4 s 3 10% YT R B o1 wepeh § |

view of above, an appeal against this order shall lie before the Tribunal on
int of 10% of the duty demanded where duty or duty and penalty are in dispute, or

fa
&

By, where penalty alone is in dispute.”
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ORIER IN AFPERL

- M/s. Kanubhai Vithaldas Patel, 5, Suvas Bungalow, New C.G. Road, Chandkheda
_Ahmedalaad—382424 (hereinafter referred to as ‘the appellant’) have filed the present
appeal against i‘he" C)fde:‘.—in-Original No. CGST/A'bad North/Div—VIi/ST/DC/133/2021—
22, dated 21.02.2022, (ih: short "‘mpugned order’) passed by the Deputy Commissioner,
Central GST, Divisiqn%\/II_, Ahnﬁedabad North, Anmedabad (hereinafter referred to as 'the
adjudicating authority). The appellant were engaged in providing taxable services but
were not registered with the Service Tax Department.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2014-15 to F.Y. 2017-18 (upto June
2017), it was noticed that the appellant had earned substantial income by providing
taxable services. They had earned income of Rs. 10,66,410/- & Rs. 10,14,546/- during
'~ the F.Y. 2014-15 and F.Y. 2016-17 respectively, which they reflected under the heads
“Sales / Gross Receipté from Services (Value from ITR)" or “Total Amount paid / credited
under Section 194C, 194], 194H, 1944 (Value from Form 26AS)" of the Income Tax Act,
1961,v on Aw-hic_h no tax was paid.-Letiers were, therefore, issued to the appellant to
explain the reasons for nonﬁaym-ént of tax and to provide certified documentary
~ evidences for the F.Y. 2014-15 to FY. 2017-18. The appellant neither provided any
documents nor subrmitted any reply justifying the nlon—payment of service tax on such
r,e;ceiptsz..T.he service tax liability was, therefore, quantified considering the income of Rs.
20,80,956/- as taxable income, based on the data provided by the Income Tax
‘Department and the service tax liability of Rs. 2,83,990/- for said period was accordingly
worked out. However, the income data for the F.Y.2015-16 and F.Y. 2017-18 was not
provided by the appellant.

2.1 Thereafter, a Show Cause Notice (SCN) No. CGST/AR-V/Div-VIl/A'bad
North/143/2020-2021 dated 29.09.2020 was issued to the appellant proposing recovery
of service tax amount of Rs.2,83,990/- not paid on the value of income received during
the F.Y. 2014-15 & F.Y. 2016-17, along with interest under Section 73(1) and Section 75
of the Finance Act; 1994, respectively. Imposition of penalties under Section 77(1)(a),
77(1) (¢): 77(2). and under.Section 78 of the Finance Act, 1994 were also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs. 1,82,886/- was confirmed alongwith interest on the taxable services
valued at Rs. 12,94,489/- provided. for the period from April, 2014 to July, 2017 after
granting abatement. Penalty of Rs. 10,000/- each were imposed under Section 77(1)(a),
77(1) (c) and 77(2). Penalty of Rs. 1,82,886/- was also imposed under Section 78.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal on the grounds elaborated below:-

> The appellant is a small time transporter having no transport vehicle of his own.
" They book small consignments of transporﬁng food grains from Kalupur to
Mansa and use transport vehicles like TATA 407, 709 & Eicher for which they
charge Rs. 70/- to Rs. 130/- per consignment. As the consignment notes have
hot exceeded the threshold limit of Rs. 750/- and the transportation of pulses,
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grains are covered under negatlve hst n,o service tax is liable to be paid in terms
of Entry No. 21 (a) of the Mega Notrfrcatron*‘No. 25/2012-ST dated 20.06.2012.
However, the adjudicating authority has not considered above facts while
confirming the demand. |

> When the service tax demand is not sustainable, demand of. interest and
imposition of penalties also does not arise.

4, Personal hearing in the matter was held on 2é.03.2023. Shri M. -K. Kothari,
Consultant, appeared on behalf of the appellant. He reiterated submissions made in the
appeal memorandum.

5. I have carefully gone through the facts of the case, the impugned order passed
by the adjudicating authority, submissions made in the appeal memorandum as well as
the submissions made at the time of personal hearing. The issue to be decided in the
present case is as to whether the service tax demand of Rs. 1,82,886/- confirmed
alongwith- interest and penalties in the impugned order passed by the adjudicating
authority, in the facts and circumstances of the case, is legal and proper or otherwise?

. The demand pertains to the period F.Y. 2014-15 to F.Y. 2017-18 (upto June, 2017).

6. It is observed that the entire demand has been raised based on the income data
shared by CBDT, on which no service tax was paid by the appellant. The appellant have
claimed that they are engaged in small transport business and since transport cost of -
one trip is less than Rs. 1500 and goods transported by them being food grains, they are
eligible for exemption vide Notification No. 25/2012-ST. The adjudicating authority has,
however, observed that the appellant vide letter dated 09.10.2020 have informed that
they were engaged in Renting of Crane, Transportation of Goods by Road and Loading
& Unloading services. The details of income reflected in the books .of accounts ‘also
mentions that they have earned commission income and freight income. On the'freight
income earned, the appellant could not produce the sales invoices or LR, to substantiate

. their claim that the freight charged was below Rs. 1500 hence the claim seeking

exemption was not accepted by the adjudicating authority. He. however granted the
abatement of 70% on the value of freight in terms of Notification No. 26/2012-ST as
amended vide Notification No. 08/2015 dated 01.03.2015 and confirmed the service tax
liability on remaining 30% of the value. On the commission income, the adJudrcatrng :

- authority held that such income was earned when the appellant had transported goods

through vehicles of different agencies, hence has held it taxable as covered under
Business Auxiliary Service. The value based exemptlon was denied to the appellant as
the appellant could not produce the documents for the F.Y. 2013-14, hence, the SSI
exemption for the F.Y. 2014-15 was denied to them.

6.1  The appellant have claimed that the consignment notes issued by them to single
consignee was below Rs. 750/~ or consignment transported in a single goods carriage
" was below Rs. 1500/- and the goods transported being food grain & pulses, they are
eligible. for exemption under Notification No. 25/2012-ST, which they claim was not
onsidered by the- adJudlcatmg authorlty I do not agree W|th this contention as from the

C
[\t
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25/"012 ST, services provided by a GTA by way of fransportation are exempted, only if it
falls Lmder ‘the categories spf—*-c:r.ed mere'n Relevant text of the notification is

: repx oduced beiow
21.. Services provided by a goods transport agency by way of transportation of -
a) fruits, vegetables, eggs, milk, food grains or puises.in a goods carriage; .

(b goob’s where™ gross amount charged for the transportation of goods on a
consignment z‘/ansporred in a single goods carriage does not exceed one thousand

five hundred rupees; or

(c) goods, where gross amount charged for transportation of all such goods for a
single consignee in the goods carriage does not exceed rupees seven hundred fifty;

The appellant to claim the above exemption has submitted the ITR, Balance Sheet,
detailed description list of consignments transported and ‘the name of their
clients/customer, alongwith the appeal memorandum. On going through the detailed
list of consignments transported, I find that the appellant have not only transported
food grains, but have also transported medirmes, footwear, garments & others. They
also failed to submit the. Lorry Receipt. or the consignment notes or invoices to
.s_ubstdntlate,_thelr.,above claim of exemption. I, therefore, find that the blanket
exemption claimed by the appellant cannot be granted without production of any
documentary evidence like cohsignment notes or lorry receipts ‘which could establish
that the goods transported were falling under clause (a) or the consignment notes were
below the amount prescribed at clause (b) & (¢) of Entry No. 21. Further, Ifind that the

appellant is also silent on the commission income received under Busmess Auxiliary '

Service.

6.2  Considering the above facts, I find that the appellant neither could justify the
exemption claimed nor justify the non-payment of service tax on the taxable income
earned during the disputed period. I, therefore, find no reason to interfere with the
findings of the adjudicating authonty and thua uphold the demand of Rs. 1,82 886/—
alongwith mtarest

7. Similarly, T also find that the impositiocn of penalty under Section 78 of the F.A,

1994 is also Jjustifiable as it provides penalty for suppressing the facts. Hon'ble Supreme
Court in case of Union of India v/s Dharamendra Textile Processors reported in [2008

(231) ELT. 3 (S5.C)], considered such provisicn and came to the conclusion that the
section provides for a mandatory penalty and leaves no scope of discretion for imposing
lesser penalty. I find that the appellant was rendering the taxable services but they never
bothered to obtain service tax registration, discharge their tax liability or file statutory
returns. Hence, such non-payment of service tax undoubtedly brings out the willful mis-
statement and fraud with intent to evade payment of tax. If any of the circumstances
referred under Section 73(1) of the F.A., 1994 are established the person liable to pay tax
would also be liable to pay a penalty equal t6 the duty /tax so determined. Thus, I find
that imposition of penalty under Section 78 of the Finance Act, 1994 is justified.

Regarding imposition of penalty under Section 77 (1) (a), 77(1) (c) 77(2), I find

ZaNin terms of Section 77(1) (a) & (c} of the Finance Act, 1994, the appellant were liable

o
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. Lok . L e e
to pay service tax and was required to take registration .in accordance with the
provisions of Section 69 and were required to furnish the data and submit the
documents as called for by the Central Excise Officers. As they failed to take registration

and submit the requisite information as called for they shall be liable to penalty under -

Section 77(1). Further, in terms of Section 77(2) of Finance Act, 1994, penalty can be
. imposed for contravention of any of the provisions of Service Tax Act or any fules made
there under for which no penalty is separately provided. This penalfy may extend upto
ten thousand rupees. Since, penalty under Section 78 as well as under Section 77(1) is
already imposed, I find that imposing penalty under Section 77(2) for the same offence
would be harsh on the ‘appellant, hence, I set-aside the penalty imposed under Section
77(2) of Financial Act, 1994. -

o. In view of the above discussions and findings, I uphold the demand of Rs.
1,82,886/- alongwith interest and penalties imposed under Section 77(1) & under
Section 78. 1, however, set-aside the penalty imposed under Section 77(2) of the FA,
1994. ' ' '

rfersRa T ST &t ot TS erdiel a1 RTerRr ST ais & O ST g1
The appeal filed by the appellant stands disposed off in above terms.

(Iﬁkha A Nair)
Superintendent (Appeals)

CGST, Ahmedabad

Attested \Qgﬂ,
)

By RPAD/SPEED POST
To, - »
M/s. Kanubhai Vithaldas Patel, ' - Appellan’c
5, Suvas Bungalow, New C.G. Road, :
Chandkheda

Ahmedabad-382424

Deputy.Commissioner, . - Respondent
CGST & Central Excise-Division-VII,
Ahmedabad North

Ahmedabad
- Copy to: :
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA) '
4. The Superintendent (System), CGST, Appeals, Ahmedabad, for uploading the OIA on

the website. .
A57 Guard File.
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