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3mrgat (r8a) rr utfa
Passed by Shri Al<hllesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST/A'bad North/Div-VII/ST/DC/133/2021-22
R;:(rcn: 21.02.2022, issued by OeputyiAssistant Commissioner, CGST, Division-VII,
Ahmedabad-North

er 3/f)raff r Iru vi qar Name & Address

1. Appellant

Mis ~Canubhai Vithaldas Patel,
5, Suvas Bungalow, New CG Road,
Chandl<heda, Ahmedabad-382424

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabacl
North , 4"" Floor, Shahjanand Arcade, IVlemnagar, Ahmedabad - 380052

al{ arfaa gr 3f)a or?gr aria) 3rgra cp'(cJT t· (IT cffi" ~ff 3TT~T cB" ~-Fc, IT1?.1ri1-Q:ffc,
f) 4al; I, er4 3rf@)ar) a,1 arfl n yr?erur 3ayga. vaar ?&t

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

~ -~ffcnR cnr :r=ma=rnT 3-11~
Revision appli~ation to Government of India:

(«) ju Ira gyca 3rf@fr4, 1994 ) err 3raa 3ht agar ·rg qr4cii a j qalr
nr at su--urr # qer uqa; 3irfa yr?)erur arr)ear 3ref) fra, «4rd war, at
·it-5rrc,-1I1, -~r0n-cr fcl11PT, ""412-ll ·tjftTC'f, \lf!cFf a +ran, ira wrif, { f@ca) : ·110001 cl?T cl~ i:i1Fff
af&I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

ti) 4f ra d) gr~ # nt&a ?i ura ftf rut? ff) tueru nr 3rr srgr ?i
"[IT far9) arwsrqr qr srusrn i mnr ura sg rf ·i.f, ?:IT fcbx.fr 1~<:TT1ITT <TT 1'.fU-sR if 'c[j"g
cj(_; ff) 4rnh i ur fa4) aivsm i gt mr ) sf@n a arr gg if I

,, ii In case of any loss of goods where the loss occuc in transit from a factory to a
, use or to another factory or from one warehouse to another during the course of

'"'t sing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(A)

(B)

2

wra d ang [hf rag n r?gr ii fr;fRa Hr u u it faffu i suit ze aca nr T
ex·r y6a d fe mi ii sit urq atg fit lg u qg ii Puff ?&1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisabie rnaterial used in the manufacture of the goods
which are exported to ahy country or territory outs1de India.

In case of goods exported outside India expo1i to Nepal or Bhutan, without
payment of duty.

3ift Unga al sari ca # yrar a fr uil sq) Re mu n{ & st ht arr?gr uit gi
'cflfl "C!ci f.l"llri cB :rmfucp 3lfp@. 3lllTfl tfi sNT 111fui cir rt u ur a ii fa 3nffzm (i.2) 1998

t!W 109 grr frgaa f; w 3l1

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

a2)u re gycs (3r9ha) frnra6&, 2ocA a fuu 9 airfa Raff{e qua ian zv--o i at
ufit ii, fa an4gr a gf 3er fa fif t &) mnl fr per--mgr vi 3r@a ark fl
gt--.l afqji a «re1 3fa 3r)4a ~at at af;1 era «rel a1ar g. r 1qargfa 3iafa arr
35--g ii feiRa v! # yr6rd a qi are; &)sr-s area l uf fl gt# aRg

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR~6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ~aura 3naaa urn usi iaran za cg q?} zn 3wt m st at wra 200 /- lfi"r·H ~!Ff
at uiru 3ik urei ii q ga r4 a van &t u'r 1ooo / - ~ Ib'lx-T 1J<RlR q,"'f uniz 1

The r.evision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.'! ,000/- where the amount
irwolved is more than Rupees One Lac.

fin zcn, iv?)u saraa zyca vi ara rgrf ·nrznf)at } gf 3r8ea-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

Under Section 35B/ 35E of CEA, '1944 an appeal lies to :-

(cl)) ·-JcKl fu°~m -q·~&cr 2 (1) en ·i) qar~ 3FJ{ITT -d; Jrctrcrr q-,"'f 3r4ta, ar4tat a mr ii ft yea,
a Gara zyc vi @lards 3rf)#)1 -urnfrsnr (free) al 4fa 2fr 4)8at,

&nrarara 24 1,I, a3I] i4qr ,3#al ,fyaf4,344Jl -a80004

·'(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa.Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate~Tribunal shall be u,1!3:El in quadruplicate in form EA-3
ti' __ ., ·'•:-f:-'

as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should .be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) uf gr 3rrh i a{ qa ar?gii ar ruragr star ? it r@ta q sitar a fg 1 1 [Tar
suj4a amt fart ufFH a1f@; <a dz # it gg a9 f4 fc;@T lf<fi cflf4 · ~ fl cfi fui-;
uen1fe1fa 3rqf)4 mrarf@raw1 at ya 3rqa zn a4a war at ya 3maaa [au unrt ?t

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) anarcazu zyca a1f@e)fzm +97o qr vigil@rd 4) argqfr--A a siafa ffa fag 3gr 3a
3Tr4C:;.i- 1 [e 3mrgr zrnfenf fufu 7If@ran) # qr i re?ta 4t yr yf u xi1.6.50 tm'
al Iner gycn fee au @tr a1fey

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) gr i if@ra mm4a] ah Pjrur a?t a fuii a) jk sf] can 3naff fut unrar & ua
Ahn zgce, as?u sq&1 gc vi la4 3rft8ta ·urn1f@raUr (aruff4fen) fr, 1982 i
fer 2

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) fl grc, a8fr snra zycs vi aa srflu zmn~raw (free), a sf r4hi #
·i-wr~ ·q cBcfal 1=ltrT (Demand) ~ tg (Penalty) cnT 10% 'q_cf \il1if cf5Trrf J-ff.:rcrr:f % I~.
effraoaaq \il1if 10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

~'3((flcf~~-~c:fTcbxZB"~.~lr@'fferrr "cpdclfcffr1=1FT"(Duty Demanded) -
(i)' (section) is nDasafuffa ft;
(ii) futfT +Tara ?#@z }fsz s7ft;
(iii) ~ w-F5c f;Trn=rr "¢ Ff1:TB 6 ZB"~ ?;Q {fr.TT.

> qqfsrar 'iRa srflea aue qf sir a6l germ i, anflr a1f@aa ks fg qaa a=
fu-mTTIIT%. ·

For an appeal to be filed before the CESTAT, 10% · of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amou1it shall not exceed Rs.1 O Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount o"f erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

', . '3-!W-<T h ,fa ar@ha fraur k rrarof zyea srrar zresu aus Ralf@a st 'ill lTTlT~~ !{1<:C!)

I~·~~ -a:::.r!~ 1111 ':fIBR 'C[x 3ITT \JI $1~~WcfTT?ioQT~~t' 101¼, ':fIBR 'Cfx cp't "GIT~~- I
'-Jr_.,.,,o 4',11 ~. 8° 29», •:,; ~~

11 ff . . ~; In view of above, an appeal against this order shall lie before the Tribunal on1! &b _nt of 10% of the duty demanded where duty or du~y and penalty are in dispute, or+3.. . .,. y, where penalty alone is in dispute."
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ORLER IN APPEAL.

M/s. Kanubhai Vithaldas Patel, 5. Suvas Bunaalow, New C.G. Road, Chandkheda
{ + ow

Ahmedabad-382424 (hereinafter referred to as 'the appellant') have filed the present
appeal against the Order-in-Original No. CGST/A'bad North/Div-VII/ST/DC/133/2021­
22, dated 21.02.2022, (in short'impuqned ordet') passed by the Deputy Commissioner,

" i • +

Central GST, Division-VII, Ahmedabad North, Ahmedabad (hereinafter referred to as 'the
adjudicating authority). The appellant were engaged in providing taxable services but
were not registered with the Service Tax Department.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the FY. 2014-15 to F.Y. 2017-18 (upto June
2017), it was noticed that the appellant had earned substantial income· by providing
taxable services. They had earned income of Rs. 10,66,410/- & Rs. 10,14,546/- during
the FY. 2014-15 and F.Y. 2016-17 respectively, which they reflected under the heads
"Sales/ Gross Receipts from Services (Value from ITR)" or "Total Amount paid/ credited
under Section 1.94C, 194I, 194H, 194J (Value from Form 26A4S)" of the Income Tax Act,_. . . . . .

1961, on which no tax was paid. Letters were, therefore, issued to the appellant to .
explain the reasons for non-payment of tax and to provide certified documentary
evidences for the FY. 2014-15 to FY. 2017-18. The appellant neither provided any.. ' . .

documents nor submitted any reply justifying the non-payment of service tax on such
receipts. The service tax liability was, therefore, quantified considering the income of Rs.
20,80,956/- as taxable income, based on the data provided by the Income Tax
Department and the service tax liability of Rs. 2,83,990/- for said period was accordingly
worked out. However, the income data for the F.Y.2015-16 and F.Y. 2017-18 was not
provided by the appellant.

2.1 Thereafter, a Show Cause Notice (SCN) No. CGST/AR-V/Div-VII/A'bad
North/143/2020-2021· dated 29.09.2020 was issued to the appellant proposing recovery
of service tax amount of Rs.2,83,990/- not paid on the value of income received during .
the F.Y. 2014-15 8 F.Y. 2016-17, along with interest under Section 73(1) and Section 75
of the Finance Act, 1994, respectiveiy. Imposition of penalties under Section 77(1)(a),
77(1) (c), T77(2) and under.Section 78 of the Finance Act, 1994were also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs. 1,82,886/- was confirmed alongwith interest on the taxable services
valued at Rs. 12,94,489/- provided for the period from April, 2014 to July, 2017 after
granting abatement. Penalty of Rs. 10,000/- each were imposed under Section 77(1)(a),
77(1) (c) and 77(2). Penalty of Rs. 1,82,886/- was also imposed under Section 78.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellanthave preferred the present appeal on the grounds elaborated below:-

> The appellant is a small time transporter having no transport vehicle of his own.
They book small consignments of transporting food grains from Kalupur to
Mansa and use transport vehicles like TATA 407, 709 8 Eicher for which they
harge Rs. 70/- to Rs. 130/- per consignment. As the consignment notes have
ot exceeded the threshold limit of Rs. 750/- and the transportation of pulses,
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grains are covered under negative list, no service tax is liable to be paid in terms
of Entry No. 21 (a) of thMega Notification46. 25/2012-ST dated 20.06.2012.
However, the adjudicating authority has not considered above facts while
confirming the demand.

► When the service tax demand is not sustainable, demand of. interest and
imposition of penalties also does not arise.

4. Personal hearing in the matter was held on 29.03.2023. Shri M. K. Kothari,
Consultant, appeared on behalf of the appellant. He reiterated submissions made in the
appeal memorandum.

5. I have carefully gone through the facts of the case, the impugned order passed
by the adjudicating authority, submissions made in the appeal memorandum as well as
the submissions made at the time of personal hearing. The issue to be decided in the
present case is as to whether the service tax demand of Rs. 1,82,886/- confirmed
alongwith: interest and penalties in the impugned order passed by the adjudicating
authority, in the facts and circumstances of the case, is legal and proper or otherwise?
The demand pertains to the period F.Y. 2014-15 to F.Y. 2017-18 (upto June, 2017).

. .
Business Auxiliary Service. The value based exemption was denied to the appellant as
the appellant could not produce the documents for the F.Y. 2013-14, hence, the SSI
exemption for the F.Y. 2014-15 was denied to them.

6. It is observed that the entire demand has been raised based on the income data
shared by CBDT, on which no service tax was paid by the appellant. The appellant have
claimed that they are engaged in small transport business and since transport cost of
one trip is less than Rs. 1500 and goods transported by them being food grains, they are
eligible for exemption vide Notification No. 25/2012-ST. The adjudicating authority has,
however, observed that the appellant vide letter dated 09.10.2020 have informed that
they were engaged in Renting of Crane, Transportation of Goods by Road and Loading
& Unloading services. The details of income reflected in the books of accounts also
mentions that they have earned commission income and freight income. On the freight
income earned, the appellant· could not produce the sales invoices or LR, to substantiate
their claim that the freight charged was below Rs. 1500 hence the claim seeking
exemption was not accepted by the adjudicating authority. He. however granted the
abatement of 70% on the value of freight in terms of Notification No. 26/2012-ST as
amended vide Notification No. 08/2015 dated 01.03.2015 and confirmed the service tax
liability on remaining 30% of the value. On the commission income, the adjudicating ·
authority held that such income was earned when the appellant had transported goods
through vehicles of different agencies, hence· has held it taxable as covered under

0

6.1 The appellant have claimed that the consignment notes issued by them to single
consignee was below Rs. 750/- or consignment transported in a single goods carriage
was below Rs. 1500/- and the goods transported being food grain & pulses, they are
eligible. for exemption under Notification No. 25/2012-ST, which trey claim was not

idered by theadjudicating authority. I do not agree with this contention as from the
arrated at Para-6 above, it is clear that the adjudicating authority while denying

. . emption did consider the eligibility of the appellant for claiming exemption under
s notifications. It is observed that in terms of Entry No. 21 of Notification No.
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25/2012-ST, services provided by a GTA by way of transportation are exempted, only if it
falls under the categories specified tierein. Relevant text of the notification is
reproduced below.

21. Services provided bya goods transportagencyby wayoftransportation of ­

(a) fruits, vegetables, eggs, m!II<, foodgrains orpulses in a goods carriage;

(b)goods where gross amount charged for the transportation of goods on a
consignment transported in a single goods carriage does not exceed one thousand
fivehundred rupees or

(c)goods, where gross amount charged for transportation of all such goods for a
single consignee in thegoods carriage does not exceed rupees seven hundred fifty;

The appellant to claim the above exemption has submitted the ITR, Balance Sheet,
detailed description list of consignments transported and 'the name of their
clients/customer, alongwith the appeal memorandum. On going through the detailed
list of consignments transported, I find that the appellant have not only transported
food grains, but have also transported medicines, footwear, garments & others. They
also failed to submit the. Lorry Receipt. or the consignment notes or invoices to

. .

substantiate. their_ .above ,claim of exemption. I, therefore, find that the blanket
exemption claimed by the appellant cannot be granted without production. of any
documentary evidence like consignment notes or lorry receipts which could establish
that the goods transported were falling under clause (a)' or the consignment notes were
below the amount prescribed at clause (b) (c) of Entry No. 21. Further, I find that the
appellant is also silent on the commission income received under Business Auxiliary ·
Service.

6.2 Considering the above facts, I find that the appellant neither .could justify the
exemption claimed nor justify the non-payment of service tax on the taxable income
earned during the disputed period. I, therefore, find no reason to interfere with the
findings· of the adjudicating authority and thus uphold the demand of Rs. 1,82,886/­
alongwith interest.

7. Similarly, I also find that. the imposition of penalty under Section 78 of the F.A.,
1994 is also justifiable. as it provides penalty for suppressing the facts. Hon'ble Supreme
Court in case of Union ofIndia v/s Dharamendra Textile Processors reported in [2008
(231) E.L.T. 3 (S.C.)), considered such provision and came to the conclusion that the
section provides for a mandatory penalty and leaves no scope of discretion for imposing
lesser penalty. I find that the appellant was rendering the taxable services but they never
bothered to obtain service tax registration, discharge their tax liability or file statutory
returns. Hence, such non-payment of service tax undoubtedly brings out the willful mis­
statement and fraud with intent to evade payment of tax. If any of the circumstances
referred· under Section 73(1) of the F.A., 1994 are established the person liable to pay tax
would also be liable to pay a penalty equal to the duty /tax so determined. Thus, I find
that imposition of penalty under Section 78 of the Finance Act, 1994 is justified.

0

0

Regarding imposition of penalty under Section 77 (1) (a), 77(1) (), 772), I find
terms of Section 77(1) (a) & (c) of the Finance Act, 1994, the appellant were liable
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to pay service tax and was required to take registration ·in accordance with the
provisions of Section 69 and were required to furnish the data and submit the
documents as called for by the Central Excise Officers. As they failed to take registration
and submit the requisite information as called for they shall be liable to penalty under ·
Section 77(1). Further, in terms of Section 77(2) of Finance Act, 1994, penalty can be
imposed for contravention of any of the provisions of Service Tax Act or any rules made
there under for which no penalty is separately provided. This penalty may extend upto
ten thousand rupees. Since, penalty under Section 78 as well as under Section 77(1) is
already imposed, I find that imposing penalty under Section 77(2) for the same offence
would be harsh on the appellant, hence, I set-aside the penalty imposed under Section
77(2) of Financial Act, 1994. ·

9. In view of the above discussions and findings, I uphold the demand of Rs.
1,82,886/- alongwith interest and penalties imposed under Section 77(1) & under
Section 78. I, however, set-aside the penalty imposed under Section 77(2) of the F.A.,
1994.

dlcft<i!cfiahn~r~c!TT~~cn1 f.iq2.1,c1 iq{)cf-a~~m-r~~t L
The appeal filed by the appellant stands disposed off in above terms.

. . . ~
po ']e4# r$.

rga (arftr)

Date: 17.04.2023

0

.
t±et
(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD[SPEED POST
To,
M/s. Kanubhai Vithaldas Patel,
5, Suvas Bungalow, New C.G. Road,
Chandkheda
Ahmedabad-382424

Deputy.Commissioner,
CGST & Central Excise-Division-VII,
Ahmedabad North
Ahmedabad

Appellant

Respondent

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3..The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)
4. The Superintendent (System), CGST, Appeals, Ahmedabad, for uploading the OIA on

the website.
5. Guard File.
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